STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQARD OF
NURSI NG,

Petiti oner,

ERVA ONI TA WEBSTER SOLOMON

)
)
)
)
VS. ) Case No. 99-3604
)
)
Respondent . )

)

RECOMMVENDED CORDER

Pursuant to notice, the D vision of Adm nistrative Hearings,

by its duly-designated Adm nistrative Law Judge, WIIliam J.
Kendrick, held a formal hearing in the above-styled case on
Novenber 12, 1999, by video teleconference, with sites in
Tal | ahassee and M am , Florida.

APPEARANCES

For Petitioner: D ane K Kiesling, Esquire
Agency for Health Care Adm nistration
Bui | ding 3, Room 3231A
2727 Mahan Drive
Tal | ahassee, Florida 32308

For Respondent: No appearance at hearing

STATEMENT OF THE | SSUE

At issue in this proceeding is whether Respondent comm tted

the offenses set forth in the Adm nistrative Conplaint and,

so, what penalty shoul d be inposed.



PRELI M NARY STATEMENT

On June 29, 1999, Petitioner filed an Adm nistrative
Conmpl ai nt agai nst Respondent, a licensed registered nurse, which
charged that Respondent violated the provisions of Section
464.018(1)(h), Florida Statutes, by failing to conformto the
m ni mal standards of acceptable and prevailing nursing practice.
The gravanmen of such charge was Petitioner's contention that in
1994, Respondent prepared the wong patient for chenotherapy and
failed to appropriately check the Red Cart used for
cardi opul monary resuscitation; in 1995 Respondent adm nistered
the wong chenotherapy to a patient; and on or about March 14,
1997, and March 27, 1997, Respondent failed to properly dispose
of finished chenotherapy bags.

Respondent filed an el ection-of-rights wherein she disputed
the allegations of fact contained in the Adm nistrative Conpl ai nt
and requested a formal hearing. Consequently, Petitioner
referred the matter to the Division of Adm nistrative Hearings
for the assignnent of an adm nistrative | aw judge to conduct a
formal hearing pursuant to Sections 120.569, 120.57(1), and
120. 60(5), Florida Statutes.

At hearing, Petitioner called Jane Wlt, Mreya Guznan,
Myrtl e Perdue, Wrlane WIllians, Shirley Chandl er, Lavette
Tookes, Esm e Bonitto, James Keith Buehner, Nancy Harvey, and
Davi d Rosenberg as witnesses, and Petitioner's Exhibits

nunbered 1-8 were received into evidence.!' Neither Respondent



nor anyone on her behal f appeared at hearing, and no evi dence was
ot herw se offered on her behal f.

The hearing transcript was filed Decenber 16, 1999, and the
parties were accorded ten days fromthat date to file proposed
recomended orders. Petitioner elected to file such a proposal
and it has been dul y-consi dered.

FI NDI NGS OF FACT

1. Respondent, Erma Onita Webster Sol onon, is, and was at
all times material hereto, a licensed registered nurse (RN) in
the State of Florida, having been issued |icense nunmber RN
0984482, and was enpl oyed by the Public Health Trust, Jackson
Menorial Hospital (JMH), 1611 Northwest 12th Avenue, M am,
Florida, as a Nurse Il, in the Special I|Immnology dinic,

Anmbul atory Services Division

2. Here, the proof denonstrated, as alleged in the
Adm ni strative Conplaint that in 1994, Respondent (while enpl oyed
at JMH) failed to appropriately check the Red Cart used for
cardi opul nonary resuscitation and prepared the wong patient for
chenot herapy. More particularly, the proof denonstrated that for
the week of March 21, 1994, through March 25, 1994, Respondent
was responsi ble for assuring that all energency equi pnment on the
Red Cart used for cardiopul nbnary resuscitati on was current.
Respondent failed in such duty in that an audit on March 24,

1994, revealed that a pediatric ventilation tray had expired on

March 20, 1994. Dated (noncurrent) equi pnment coul d jeopardize



patient care and, consequently, Respondent's conduct (in failing
to assure the presence of current energency equi pnent) was
unpr of essi onal and constituted a departure from or failure to
conformto, the mnimal standards of acceptable and prevailing
nursing practice. Wth regard to the contention that Respondent
prepared the wong patient for chenotherapy treatnent the proof
denonstrated that on July 20, 1994, Respondent initiated an
i ntravenous for adm nistration of chenotherapy and brought a bag
of chenotherapy to adm ni ster; however, it was not adm ni stered,
when the patient recognized the chenot herapy was not hers. By
failing to appropriately identify the patient agai nst standard
identification, Respondent failed to utilize appropriate nursing
protocols essential to mnimze patient risk and, consequently,
her failure constituted a departure from or failure to conform
to, the m nimal standards of acceptable and prevailing nursing
practice.

3. The proof further denonstrated, consistent with the
al l egations of the Adm nistrative Conplaint, that in 1995
Respondent adm ni stered the wong chenotherapy to a patient.
More particularly, the proof denonstrated that on October 5,
1995, Respondent adm ni stered the wong chenot herapy to her
patient because she failed to appropriately identify (correlate)
the patient with the patient nunber and dosage on the bag of
chenot herapy she adm nistered. Mre specifically, Respondent

adm ni stered a bag of Doxil 32 nmg to her patient (#2201315), that



had been ordered for another patient (#520384). Consequently, an
addi tional order for Doxil 10 ng was required for Respondent's
patient (#2201315) to receive the correct dosage prescribed, and
a new bag of Doxil 32 ng had to be prepared for the other patient
(#520384). Wiile there were no apparent side effects,
Respondent's failure to appropriately identify the patient
agai nst standard identification represented a failure to utilize
appropriate nursing protocols essential to mnimze patient risk
and, consequently, Respondent's conduct constituted a departure
from or failure to conformto, the m ninmal standards of
acceptabl e and prevailing nursing practice.

4. Finally, the proof denonstrated, consistent with the
al l egations of the Adm nistrative Conplaint, that on March 14,
1997, and again on March 25, 1997, Respondent failed to properly
di spose of finished chenotherapy bags. Mre particularly, the
proof denonstrated that on March 14, 1997, after having
adm ni stered a chenotherapy treatnment to a patient, Respondent,
contrary to accepted protocol which required i nmedi ate doubl e
baggi ng of the chenotherapy waste materials to avoid
contam nation (since such agents aerosolize easily and pose a
significant health risk to others), left the Doxil, with the
tubi ng hanging in a dowmmward position and the tip uncapped and
open to the air. Again, on March 25, 1997, Respondent failed to
i mredi ately renove or doubl e bag the chenot herapy waste after

adm ni stration of the chenotherapeutic agent. Rather, again,



Respondent | eft a spent chenotherapy bag (Doxil) and attached |V
tubi ng hanging froman IV pole, with the tip uncapped and

dri ppi ng the chenot herapy agent into a waste basket.

Respondent's failure to appropriately di spose of chenot herapy
wast e viol ated appropriate nursing protocols essential to

m nimze public health risk, and constituted a departure from or
failure to conformto, the mninmal standards of acceptable and
prevailing nursing practice.

CONCLUSI ONS OF LAW

5. The Division of Adm nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these
proceedi ngs. Section 120.569, 120.57(1), and 120.60(5), Florida
St at ut es.

6. Were, as here, the Departnent proposes to take punitive
action against a licensee, it nust establish grounds for
di sciplinary action by clear and convincing evidence. Section

120.57(1)(h), Florida Statutes (1997), and Departnent of Banking

and Finance v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996).

That standard requires that "the evidence nust be found to be
credible; the facts to which the wtnesses testify nmust be
distinctly renmenbered; the testinony nust be precise and explicit
and the witnesses nust be lacking in confusion as to the facts in
i ssue. The evidence nust be of such weight that it produces in
the mnd of the trier of fact a firmbelief or conviction,

w t hout hesitancy, as to the truth of the allegations sought to



be established.” Slomowitz v. \Wal ker, 429 So. 2d 797, 800 (Fl a.

4t h DCA 1983).
7. Regardless of the disciplinary action sought to be
taken, it may be based only upon the offenses specifically

alleged in the adm nistrative conplaint. See Kinney v.

Departnent of State, 501 So. 2d 129 (Fla. 5th DCA 1987);

Sternberg v. Departnent of Professional Regul ation, Board of

Medi cal Exam ners, 465 So. 2d 1324 (Fla. 1st DCA 1985); and

Hunter v. Departnent of Professional Regul ation, 458 So. 2d 844

(Fla. 2d DCA 1984). Moreover, in determ ning whet her Respondent
vi ol ated the provisions of Section 464.018, as alleged in the
Amended Adm nistrative Conplaint, one "nust bear in mnd that it
is, in effect, a penal statute. . . . This being true, the
statute nust be strictly construed and no conduct is to be
regarded as included within it that is not reasonably proscribed

by it." Lester v. Departnent of Professional and Occupati onal

Regul ati ons, 348 So. 2d 923, 925 (Fla. 1st DCA 1977).

8. Pertinent to this case, Section 464.018, Florida
St at utes, provides:

(1) The follow ng acts shall be grounds
for disciplinary action set forth in this
section:

* * *

(h) Unprofessional conduct, which shal
i nclude, but not be limted to, any departure
from or the failure to conformto, the
m ni mal standards of acceptable and
prevailing nursing practice, in which case
actual injury need not be established.



Al so pertinent to this case, Rule 64B9-8.005, Florida
Adm ni strative Code, defines "unprofessional conduct” to include:

(2) Adm nistering nedications or
treatnments in negligent manner; or

* * *

(12) Acts of negligence, gross negligence,
either by om ssion or comm ssion; or

(13) Failure to conformto the m ninal
standards of acceptabl e prevailing nursing
practice, regardl ess of whether or not actual
injury to a patient was sustai ned.

9. Here, as observed in the Findings of Fact, Petitioner
denonstrated wth the requisite degree of certainty that
Respondent conmtted nmultiple violations of Section
464.018(1)(h), Florida Statutes, as alleged in the Admnistrative
Compl aint. Consequently, it remains to resolve the appropriate
penalty that shoul d be inposed.

10. As a penalty for Respondent's violations, Petitioner
suggests that an admnistrative fine be inposed in the anmount of
$1,000; that Respondent's license be suspended until such tinme as
the Board of Nursing (Board) is satisfied that she is capabl e of
safely engaging in the practice of nursing; and that upon
rei nst at ement Respondent be placed on a termof probation for a
period of tinme and subject to such reasonable conditions as the
Board nmay specify. Such proposal is consistent with the
provi sions of Section 464.018(2) and (3), Florida Statutes, and
the Board' s penalty guidelines (Rule 64B9-8.006, Florida

Adm ni strative Code). Consequently, there being no apparent



reason to deviate fromPetitioner's recommendation, its proposed

penalty is accepted as appropriate. Wl ker v. Departnment of

Busi ness and Professional Regul ation, 23 Fla. L. Wekly D292

(Fla. 5th DCA 1998) (Penalty inposed was within Florida Real
Estate Conmm ssion's statutory authority and woul d not be
di sturbed.)

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat a final order be entered which finds
Respondent guilty of the multiple violations of Section
464.018(1)(h), Florida Statutes, as alleged in the Admnistrative
Compl aint and that, as a penalty for such violations, inposes an
adm nistrative fine in the amunt of $1,000; suspends
Respondent's |icense until such tinme as the Board is satisfied
that she is capable of safely engaging in the practice of
nursi ng; and upon reinstatenent places Respondent on a term of
probation for a period of time and subject to such reasonabl e

conditions as the Board may specify.



DONE AND ENTERED this 14th day of January, 2000, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of January, 2000.

ENDNOTE

1/ Also, Petitioner's request that, by virtue of Respondent's
failure to respond, the matters set forth in Petitioner's Request
for Adm ssions served Cctober 1, 1999, be deened admtted was

gr ant ed.

COPI ES FURNI SHED:

D ane K. Kiesling, Esquire

Agency for Health Care Adm nistration
Bui | ding 3, Room 3231A

2727 Mahan Drive,

Tal | ahassee, Florida 32308

Erma Onita Webster Sol onon
1520 Nort hwest 175th Street
Mam , Florida 33169-4663

Ruth Stiehl, Executive Director
Board of Nursing

Departnent of Health

4080 Wodcock Drive, Suite 202
Jacksonville, Florida 32207
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Pet e Peterson, General Counsel
Departnent of Health

Bin AO2

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

Angela T. Hall, Agency derk
Departnent of Health

Bin A02

2020 Capital G rcle Southeast

Tal | ahassee, Florida 32399-1703

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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